Before the
COPYRIGHT ROYALTY JUDGES
LIBRARY OF CONGRESS
Washington, D.C.

)
)

In The Matter Of:

)

Determination of Royalty Rates
for Digital Performance in Sound
Recordings and Ephemeral
Recordings (Web IV)

)
)
)

14-CRB-0001-WR (2016-2020)

)

ACCURADIO LLC'S RESPONSES AND OB ECTIONS TO
SOUNDEXCHANGE'S FIRST SET OF RE UESTS FOR PRODUCTION OF
DOCUMENTS TO ACCURADIO LLC
AccuRadio LLC ("AccuRadio"), by its attorneys, hereby responds and objects to
SoundExchange's First Set of Requests for Production of Documents to AccuRadio, LLC
(the "Requests" ),

GENERAL OB JECTIONS
1.

AccuRadio objects to the Requests, including all Definitions and Instructions, to

the extent they purport to impose upon AccuRadio requirements that exceed or are

inconsistent with 17 U.S.C.

g

803(b), 37 C.F.R. )351.5, and any other applicable rule or

order governing this proceeding, including prior applicable precedent.
2.

AccuRadio objects to the Requests, including all Definitions and Instructions, to

the extent they seek documents that are not "directly related" to AccuRadio's written
direct statement. See 17 U.S.C.
3.

$

803(b)(6)(C)(v), 37 C.F.R. ) 351.5(b).

AccuRadio objects to the Requests, including all Definitions and Instructions, to

the extent they are ambiguous, duplicative, and/or vague.

4.

AccuRadio objects to the Requests, including all Definitions and Instructions, to

the extent they are oppressive, harassing, overbroad and/or unduly burdensome.
5.

AccuRadio objects to the Requests, including all Definitions and Instructions, to

the extent they call for information that is already in the possession of the parties

propounding these Requests, information that is publicly available and readily accessible,
or information already produced in this proceeding. Such requests are overbroad, unduly

burdensome, oppressive, and harassing, and would needlessly increase the cost of this
proceeding.
6.

AccuRadio objects to the Requests, including all Definitions and Instructions, to

the extent they seek information or documents protected from discovery under any
statute, regulation, agreement, protective order or privilege, including, but not limited to,

the attorney-client privilege and work-product immunity doctrine. Any inadvertent

disclosure of such information shall not be deemed a waiver of the attorney-client
privilege, the attorney work-product immunity doctrine, and any other applicable

privilege or doctrine.
7.

A statement herein that AccuRadio will produce documents responsive to a

Request does not indicate and should not be construed as meaning that AccuRadio
agrees, admits or otherwise acknowledges the characterization of fact or law or the

factual expressions or assumptions contained in the Request, that the scope of the

Request is consistent with the discovery permitted in this proceeding, or that the
documents are relevant or admissible.

8.

AccuRadio objects to the Requests, including all Definitions and Instructions, tot

he extent they seek "all" documents of a certain nature, as vague, ambiguous, overbroad
and unduly burdensome.
9.

AccuRadio objects to the Requests, including all Definitions and Instructions, to

the extent they mischaracterize or misquote testimony, or quote or refer to testimony out

of context.
10.

AccuRadio objects to the Request, including all Definitions and Instructions, to

the extent they seek documents in relation to testimony that was based on a Kurt

Hanson's knowledge and experience.
11.

By agreeing to search for or produce documents responsive to any particular

Request, AccuRadio does not represent that such documents exist or that they are in the

possession, custody or control of AccuRadio, and entity submitting testimony or a
witness, or that all documents responsive to the Request fall within the permissible scope

of discovery or will be produced.
12.

AccuRadio reserves any and all objections to the use or admissibility in any

proceeding of any information, material, documents identified, produced or disclosed in
response to the Requests.
13.

The responses and objections contained herein are made to the best of

AccuRadio's present knowledge, belief and information, and are based on a reasonable
and diligent search. AccuRadio reserves the right to amend or supplement its objections

and responses based on, among other reasons, its continuing investigation of this matter,

further review, or later acquisition of responsive information.

OB JKCTIONS TO DEFINITIONS
AccuRadio objects as follows to the Definitions:
1.

AccuRadio objects to the definitions of "and" and "or" and "any" and "all" in

Definition Numbers 3 and 4 to the extent they are overbroad, vague, ambiguous and
unduly burdensome.
2.

AccuRadio objects to the definition of "documents" in Definition Number 5 to the

extent it purports to impose obligations beyond the scope of the applicable statute and

regulations governing discovery in this proceeding, including 17 U.S.C.

$

803(b), 37

C.F.R. ) 351.5, and any other applicable rule or order governing this proceeding.
3.

AccuRadio objects to the definition of "communication" in Definition Number 6

to the extent that it purports to impose obligations beyond the scope of the applicable

statute and regulations governing discovery in this proceeding, including 17 U.S.C.
$ 803(b),

37 C.F.R. )351.5, and any other applicable rule or order governing this

proceeding.
4.

AccuRadio objects to the definition of "including" in Definition Number 7 to the

extent that it purports to impose obligations beyond the scope of the applicable statute
and regulations governing discovery in this proceeding, including 17 U.S.C. )803(b), 37

351.5, and any other applicable rule or order governing this proceeding.

C.F.R.

P

5.

AccuRadio objects to the definitions of "reflecting," "referring," "concerning,"

"relating to," "related to," and "showing" in Definition Number 8 to the extent they

purport to impose obligations to seek information not relevant to a claim or defense of
any party in this proceeding.

6.

AccuRadio objects to the definitions of "AccuRadio," "AccuRadio, LLC," and

"you" and "your" in Definition Numbers 9 and 10 as overbroad, oppressive, harassing

and unduly burdensome to the extent they seek to impose any obligation on AccuRadio,

or any of its owners, employees, division, agents, representatives, its subsidiaries and
affiliates, predecessors, successors, principals, officers, directors, employees, partners,

associates, agents and representatives, and other persons acting or purporting to act on its

behalf who are not participants in this proceeding and who have not provided witnesses
or statements in this proceeding.

RESPONSES AND OBJECTIONS TO DOCUMENT REQUESTS
All documents that concern or relate to the claim that licensing to webcasters at a
lower rate "increase [] consumer enthusiasm for music in a wide variety of genres (which
has historically increased sales of both recorded music and attendance at live
performances)" as described in paragraph 26 of Kurt Hanson's testimony.
1.

RESPONSE: AccuRadio objects to this request to the extent it seeks documents not
"directly related" to Kurt Hanson's direct written testimony. AccuRadio objects to this

request as oppressive, harassing and unduly burdensome. Kurt Hanson's testimony cited

in this request relied upon his forty-year-long general extensive knowledge and
experience as an entrepreneur and executive in various capacities in both the broadcast
and Internet radio industry, including founding and managing the world's oldest surviving

personalizable webcaster, AccuRadio, editing a daily web-based trade publication written

for the Internet radio industry, RAIN: Radio and Internet News, founding and managing a
market research firm serving the North American broadcast radio industry, and

consulting and advising many of radio's top executives, programmers and group heads in

both the United States and Canada. Without waiver and subject to AccuRadio's general
and specific objections, AccuRadio will produce responsive, non-privileged documents,

if any, directly related to AccuRadio's written direct testimony that are located after a
reasonable search.

All documents that concern or relate to any impact that your service has on sales
or licenses of music sales or on any other method of distributing music, including CDs,
downloads, and interactive streaming services.
2.

RESPONSE: AccuRadio objects to this request to the extent it seeks documents not
"directly related" to AccuRadio's written direct statement. AccuRadio objects to this

request as oppressive, harassing and unduly burdensome. AccuRadio also objects to this
request because the phrase "impact that your service has on sales or licenses of music
sales or any other method of distributing music..." is ambiguous and vague. AccuRadio
also objects to this request to the extent that it is not limited to time periods reasonably

related to the matters at issue in this proceeding and that it seeks documents the
disclosure of which is prohibited by agreement with a third party not a participant in this

proceeding. Without waiver and subject to AccuRadio's general and specific objections,

AccuRadio will produce responsive, non-privileged documents, if any, directly related to

AccuRadio's written direct statement that are located after a reasonable search.
3.
All documents that concern or relate to AccuRadio's revenues or expenses or
projections of revenues or expenses, including, for the years 2011 through the present, all
audited and unaudited financial statements, at every level of specificity at which they are
created or maintained.

RESPONSE: AccuRadio objects to this request to the extent it seeks documents not
"directly related" to AccuRadio's written direct statement. Notably, Kurt Hanson's

testimony makes no references whatsoever to AccuRadio's financial position, revenues,
expenses or any other financial position of AccuRadio. AccuRadio objects to this request

because it is oppressive, harassing, overbroad and unduly burdensome. Without waiver

and subject to AccuRadio's general and specific objections, AccuRadio will produce

responsive, non-privileged documents, if any, directly related to AccuRadio's written
direct statement that are located after a reasonable search.

/s/ Jeffre J. Jarmuth
Jeffrey J. Jarmuth (IL Bar No. 6193081)
LAW OFFICES OF JEFFREY JARMUTH
34 E. Elm Street
Suite No. 3
Chicago, IL 60611
Phone: (312) 335-9933
Fax: (312) 822-1010
Email: jeff jarmuth@jarmuthlawoffices.corn
Counsel for AccuRadio LLC
Dated: November 7, 2014

CER'j.'lt'j.CATE OF SERVICE
I, Irene C. Tempka, legal assistant to Jeffrey J. Jarmuth, Esq., do hereby certify

that copies of the foregoing "ACCURADIO'S RESPONSES AND OBJECTIONS TO
SOUND EXCHANGE'S FIRST SET OF REQUESTS FOR PRODUCTIONS OF
DOCUMENTS" were sent via electronic email to the following parties, all of whom
have previously consented to email service, this 7 day of November, 2014:
Cynthia Greer
Sirius XM Radio Inc.
1500 Eckington Place, N.E.
Washington, D.C. 20002
cvnthia.freer 1siriusxm.corn
Telephone:
(202) 380-1476
Facsimile:
(202) 380-4592

Patrick Donnelly
Sirius XM Radio Inc.
1221 Avenue of the Americas, 36 Floor
New York, NY 10020
patrick.donnellvOsiriusxm.corn
Telephone:
(212) 584-5100
Facsimile:
(212) 584-5200

Sirius XM Radio Inc.
Paul Falder
Arent Fox LLP
1675 Broadway
New York, NY 10119
paul. faker arentfox.corn
Telephone:
(212) 484-3900
Facsimile:
(212) 484-3990

Sirius XM Radio Inc.
Martin Cunning, Jackson Toof
Arent Fox LLP
1717 K Street, N.W.
Washington, D.C. 20006

Martin.cunniff arentfox.corn
Jackson.toof Oarentfox.corn
Telephone:
Facsimile:

(202) 857-6000
(202) 857-6395

Counsel for Sirius XM Radio Inc.

Counsel for Sirius XM Radio Inc.

Mark Hansen, John Thorne, Evan Leo,
Kevin Miller, Caitlin Hall, Scott Angstreich,
Igor Helman, Leslie Pope, Matthew Huppert
Kellogg, Huber, Hansen, Todd, Evans
8h Figel, P.L.L.C.
1615 M Street, N.W., Suite 400
Washington, D.C. 20036
mhansen khhte.corn; ithorneOkhhte.corn
eleo Nkhhte.corn; kmiller Okhhte.corn;

Donna Schneider
Associate General Counsel
iHeartMedia, Inc.
200 B. Base Road
San Antonio, TX 78209
DonnaSchneideroiheartmedia.corn
Telephone:
(210) 832-3468
Facsimile:
(210) 832-3127

challokhhte.corn, sanastreich khhte.corn,
ihelman khhte.corn lpope@khhte.corn,
mhuppertokhhte.corn
Telephone:
(202) 326-7900

Counsel for iHeartMedia, Inc.

Facsimile:

(202) 326-7999

Counsel for iHeartMedia, Inc.

David Golden
Constantine Cannon LLP
1301 K Street, N.W., Suite 1050 East
Washington, D.C. 20005
daoldenl cons tantinecannon.corn
Telephone:
(202) 204-3500
Facsimile:
(202) 204-3501

Catherine Gellis
P.O. Box 2477
Sausalito, CA 94966

cathvlczcounsel.corn
Telephone:

(202) 642-2849

Counsel for College Broadcasters (CBI)

Counsel for College Broadcasters Inc. (CBI)

Kenneth Steinthal, Joseph Wetzel
King 8z Spaulding LLP
101 Second Street, Suite 2300
San Francisco, CA 94105

ksteinallkslaw.corn
iwetzel kslaw.corn
Telephone:
Facsimile:

(415) 318-1200
(415) 318-130

Counsel for National Public Radio

Lisa Widup
Robert Windom
David Weiskopf
Apple Inc.
1 Infinite Loop
Cupertino, CA 95014
lwidup @ apple.corn

Ari Shohat
Digitally Imported Inc.
3457 Ringsby Court, Suite 212
Denver, CO 80216
ari Ndi.fm
Telephone:
(303) 997-2202
Facsimile:
(303) 997-1058

windom aople.corn
dweiskopfNavole.corn

Digitally Imported

Telephone:
Facsimile:

(408) 974-4800
(408) 974-9105

Apple Inc.
Kurt Hanson
65 E. Wacker Place, Suite 930
Chicago, IL 60601

kurtlaccuradio.corn
Telephone:
Facsimile:

(312) 284-2440
(312) 2842450

Lee Knife
Digital Media Association (DiMA)
1050 17 Street, N.W.
Washington, D.C. 20036

lknifeldialnedia.ora
Telephone:
Facsimile:

(202) 639-9509
(202) 639-5851

AccuRadio, LLC

Digital Media Association

Rocldin, CA 95765
kblair Qkloveair l.com
b antman Qkloveair1.com
Telephone:
(916) 251-1600
Facsimile:
(916) 251-1731

Kurt Hanson
65 E. Wacker Place, Suite 930
Chicago, IL 60601
kurt Q accuradio.com
Telephone:
(312) 284-2440
Facsimile:
(312) 2842450

Educational Media Foundation
AccuRadio, LLC

George Johnson
GEO Music Group
23 Music Square East, Suite 204
Nashville, TN 37203
~eor eQ eor e'ohnson.com
Telephone:
(615) 242-9999

William Malone
40 Cobbler's Green
205 Main Street
New Canaan, CT 06840
malone 0 ieee.or
Telephone;
(203) 966-4770

GEO Music Group

Intercollegiate Broadcasting System, Inc.
(IBS) and Harvard Radio Broadcasting
Co., Inc.

Jane Mago„Esq.
Suzanne Head
National Association of Broadcasters
1771 N Street, N.W.
Washington, D.C. 20036
shead Q nab. Org
Telephone:
(202) 429-5459
Facsimile:
(202) 775-3526

National Association of Broadcasters (NAB)

Bruce Joseph, Karyn Ablin,
Michael Sturm, Jillian Volkmar
Wiley Rein LLP
1776 K Street, N.W.
Washington, D.C. 20006
b'oes hQwile rein.com
kablin Q wile ein.com
ms turm Q wile ein.com
'volkmar Qwile ein.com
Telephone:
(202) 719-7000
Facsimile:
(202) 719-7049
Counsel for National Association of
Broadcasters
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Karyn Ablin, Jennifer Elgin
Wiley Rein LLP
1776 K Street, N.W.
Washington, D.C. 20006
kablinQwile ein.com
'el in wile rein.com
Telephone:
(202) 719-7000
Facsimile:
(202) 719-7049

Russ Hauth, Executive Director
Harv Hence.ckson, Chairman
3003 Snelling Avenue, North
Saint Paul, MN 55113
russh Q salem.cc
h hendricksonQunws .edu
Telephone:
(651) 631-5000
Facsimile:
(651) 631-5086

Counsel for National Religious
Broadcasters
NonCommercial Music License Committee

National Religious Broadcasters
NonCommercial
Music License Committee (NRBNMLC)

(NRBNMLC)

Christopher Harrison
Pandora Media, Inc.
2101 Webster Street, Suite 1650
Oaldand, CA 94612
charrisonQ andora.com
Telephone:
(510) 858-3049
Facsimile:
(510) 451-4286

R. Bruce Rich, Todd Larson
Weil, Gotshal 8t, Manges LLP
767 Fifth Avenue
New York, NY 10153
r.bruce. rich Q weil.com
todd. larson Q weil.com
sabrina. erelmanQ weil.com
acob.ebin Q weil.com
Telephone:
(212) 310-8170
Facsimile:
(212) 310-8007

Pandora Media, Inc.

Gary Greenstein
Wilson Sonsini Goodrich & Rosati
1700 K Street, N.W., 5'loor
Washington, D.C. 20006
eenstein Q ws .com
Telephone:
(202) 973-8849
Facsimile:
(202) 973-8899

Counsel for Pandora Media, Inc
Christopher Harrison
Pandora Media, Inc.
2101 Webster Street, Suite 1650
Oakland, CA 94612
charrison Qpandora.corn
Telephone: (510) 858-3049
Facsimile: (510) 451-4286

Counsel for Pandora Media, Inc.

Pandora Media, Inc.
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Glen Pomerantz, Kelly Klaus,
Anjan Choundhury, Melinda LeMoine, Rose
Ehler
Munger, Tolles & Olson LLP
355 S. Grand Avenue, 35 Floor
Los Angeles, CA 90071-1560
Glenn.Pomerantz Nmto.corn
Kellv.Klaus Nmto.corn
Anian.Choudhurv @mto.corn
Melinda.LeMoine Nmto.corn
rose.ehler Nmto.corn
Telephone:
(213) 683-9100
Facsimile:
(213) 687-3702

C. Colin Rushing, Bradley Prendergast
SoundExchange, Inc.
733 10 Street, N.W., 10 Floor
Washington, D.C. 20001

crushinzosoundexchanee.corn
bprendereastlsoundexchanee.corn
SoundExchange, Inc.

Counsel for SoundExchange, Inc.

/s/ Irene C. Tempka
Irene C. Tempka
Law Offices of Jeffrey J. Jarmuth
34 E. Elm Street
Chicago, Illinois 60611-1016
(312) 335-9933
irene.tempkaljarmuthlawoffices.corn
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